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ISSUES NOTE

Subject: Intergovernmental Agreement on the functioning of the Singte Resolution
Fund: key outstanding issues

Following the four Intergovernmental Conference meetings held to date, abroad agreement has
been reached among Negotiating Parties on the main building blocks of the Intergovernmental
Agreement ("the Agreement") on the functioning of the Single Resolution Fund ("the Fund").

However, the key issues outlined herein below should be addressed, in order to agree on
the way forward, with a view to provisionally finalise negotiations on the Agreement at the
Intergovernmental Conference meetings of l8 and 25 February.

It should be noted that the European Parliament, which participates as observer in the
Intergovernmental Conference, indicated that "it does not recognize this process: the European
Parliament has not been provided with the legal arguments on the need for an intergovernmental
agreement and therefore cannot support such an agreement, as well as the division of the Fund into
national compartments. Such an approach contradicts the very principle of a banking union. For the
European Parliament it is clear that all issues relating to the Fund belong to the [Single Resolution
Mechanism] Regulation and are to be discussed in the framework of the trilogue."

A. The financing of resolution costs (Article 5 of the Agreement)

Whereas the Negotiating Parties agree on the sequencing related to the use of the financial
means available in the relevant compartments, divergences have emerged on the subsequent
measures to take when these financial means do not suffice.
These divergences focus more particularly on the order between the use of the extraordinary
ex post contributions from the banking sector and the additional financing options, the latter
being: "bridge financing from national sources or ESM in line with agreed procedures"
and "possibilities for lending between national compartments".

In this context, the following questions should be addressed:

l) Should the sequencing and combination of the additional financing options be
flexible and thus left to the discretion of the Single Resolution Board?

2) Should a possibility of an enhanced borrowing capability for the Fund on the
financial markets, possibly with the necessary guarantees provided by the Contracting
Parties, be laid down in the Agreement?

B. Decision-making on temporary transfers between compartments (Article 5a of the
Agreement)

The Single Resolution Board has ownership over financial contributions once they are
transferred by the Contracting Parties to the Fund. Accordingly, the Board would be in charge
of deciding on the temporary transfer between compartments.
However, political arguments have been put forward by some Contracting Parties in favour of
maintaining a certain level of control by the Contracting Parties over these decisions.



WORKING DOCUMENT for the
Special meeting of Ministers on the
lntergovernmental Agreement on the Single
Resolution Fund - 17 February 2014

In this respect, the following questions should be addressed:

Should the decision-making procedures for these temporary transfers between national
compartments:
a) Reflect the power of the Board without further involvement of the Contracting

Parties concerned?
b) Foresee an additional step allowing for a silent procedure with the possibility of a

framed objection to the Board's decision by the Contracting Parties concerned over
a certain period?

c) Envisage a prior consent to the Board's decision by the Contracting Parties
concerned?

In the option under c), it is presumed that the borrowing might have an impact on the
deficiVdebt position of the borrower as reported under the Stability and Growth Pact.

C. Respect of the general principles and objectives of resolution (Article 6 and Recital 16
of the Agreement)

The Negotiating Parties agree that the respect of general principles concerning resolution,
including the main features of EU law provisions setting the bail-in tool, is a precondition for
the use of the Fund.
However, there are legal limits and divergent views on the extent to which the reference to the
relevant EU rules should be made in the Agreement, as well as on the consequences of non-
compliance with these rules.

In this context, the following questions should be addressed:

l) What would be the best way to reflect the preconditions applicable to the use of the
Fund in the Agreement (bearing in mind that, according to the Council Legal Service,
bail-in rules under the law of the Union cannot be reproduced in the Agreement with
normative effects, without encroaching upon the autonomy of the Union legal order and

the competences of the Union)?

2) Should the Agreement provide for specific consequences deriving from any amendment
or breach of the preconditions applicable to the use of the Fund ?.

D. Consequences of the late entry into and of the early termination of the "close
cooperation" within the SSM/SRM (Article 5b of the Agreement)

Some objections have been raised regarding the provisions, as currently drafted, related to
the situations of Contracting Parties becoming part of the SSM/SRM after the entry into force
of the Intergovernmental Agreement as well as of Contracting Parties exiting the SSM/SRM
after that date.
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The following main questions should thus be addressed:

r) In the case of late accession:
a) Should an equivalent treatment be granted among Contracting Parties, by calculating

the contributions to the Fund's target level of the Contracting Parties acceding at a
later stage as if they had been part of the mechanism from the outset and in
accordance with the SRM calculation key (one single target level for all
participating Member States)?

b) Should the cost of any on-going resolution case related to the Contracting Parties
concerned at the moment of their accession continue to be borne as if national
resolution financing arrangements only were in place?

c) Should the precise modalities related to the contributions to the Fund be agreed
between the Single Resolution Board and the Contracting Parties concerned?

In the case of exit:
a) if a Member State terminates its close cooperation with the ECB in accordance with

Article 7(6) of the SSM Regulation (voluntary termination), should there be any
recoupment?

b) if the termination is grounded on Article 7(8) of the SSM Regulation, should an

amount of contributions be recouped by the Contracting Parties concerned and
should this amount be determined by agreement between the Single Resolution
Board and those Contracting Parties, taking into account the costs and benefits
stemming from past and ongoing resolution cases?

The burden sharing in cases of cross-border group resolutions (Article 5 of the
Agreement)

According to the current text of the Agreement, in conformity with the Terms of Reference
(point 8), the burden sharing within a banking group is based on the relative amount of
contributions of individual entities of the group to the respective national compartments.
However, some Negotiating Parties indicated that the proportion of losses which gave rise

to the need for resolution should also be taken into account (refening to at least some of the
criteria already agreed in the Bank Recovery and Resolution Directive).

In this context, the following question should be addressed:

Should the burden sharing be determined according to the principles set out in the Bank
Recovery and Resolution Directive or according to the Terms of Reference?

E.


